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The right to a hearing and appeal review, as set forth in these Medical Staff Bylaws, is extended to Medical Staff only. Nothing in these Bylaws should be interpreted as creating the right to a hearing or appeal review for Allied Health Professionals, who shall not be afforded such rights except as specifically required by law and as provided in Article III of the Credentials Procedure Manual.

ARTICLE I. DEFINITION OF TERMS
The following definition, in addition to those stated elsewhere in these Medical Staff Bylaws, shall apply to this Medical Staff Hearing Plan:
1.1
"Days" shall mean business days.
ARTICLE II. CORRECTIVE ACTION

2.1 
When Corrective and/or Adverse Actions May Be Taken  

Corrective and/or adverse actions may be taken with regard to any Member of the Medical Staff. Corrective and/or adverse actions may take place after an investigation, as a summary restriction, revocation or suspension, and as an administrative or automatic restriction, revocation or suspension. Hearing rights are available for some but not all corrective and/or adverse actions.  

2.1.1
Corrective Action After Investigation

A.
Request for Investigation

An investigation of a Member of the Medical Staff may be requested whenever information indicates that the Member may have exhibited acts, demeanor, or conduct reasonably likely to: (i) be detrimental to patient safety or to the delivery of quality patient care within the Hospital; (ii) be unethical; (iii) be contrary to the Medical Staff Bylaws, or any Hospital, Medical Staff, or department policies and procedures; (iv) be below applicable professional standards; or, (v) indicate Impairment. The Department Chair, the Chair of the MEC, the Hospital President, or the Board of Trustees may also request an investigation of such Member. The request shall identify the areas of concern and shall be submitted, in writing, to the MEC. 

B.
Investigation 
If the MEC determines that an investigation is warranted, the MEC shall conduct the investigation or assign the investigation to an appropriate Medical Staff committee or an ad hoc committee appointed to conduct such investigation. Others who are not Members of the Medical Staff may be invited to participate in any such investigation (i.e. as a consultant or an expert, or as a fact witness). If such investigation is assigned by the MEC, the investigating committee shall submit a written report of the investigation to the MEC that may include recommendations on corrective action, if any. The investigation shall not constitute a “hearing” and the Member shall not be entitled to a right to a hearing under these Medical Staff Bylaws.  The investigation shall be part of the privileged peer review/medical committee process.

C.
MEC Action 

Upon the conclusion of the investigation, the MEC may, in its discretion, recommend any of the following: 

(1) Deferral of action; 

(2) Issuance of letters of admonition, censure, reprimand, or warning. The Affected Member may respond to such letters and warnings, and any written responses shall be placed in the Affected Member’s file; 

(3) Imposition of special conditions that may include case review, continuing medical education, counseling, or probation, which do not involve a restriction, reduction, suspension, or revocation of Medical Staff membership or the Member’s ability to exercise clinical privileges; 

(4) Restrictions on continued Medical Staff membership or exercise of clinical privileges that may include co-admissions, mandatory consultation, proctoring or case supervision; 

(5) Reduction, restriction, suspension or revocation of clinical privileges; 

(6) Suspension, revocation or probation of Medical Staff membership; or, 

(7)
Other actions deemed appropriate in the sole discretion of the MEC under the circumstances. 

D.
Subsequent Action 

(1) Any MEC action that does not involve denial of Medical Staff membership or restriction, reduction, suspension, or revocation of Medical Staff membership or the Member’s ability to exercise clinical privileges may be implemented by the MEC without further review and shall be effective when notice is delivered to the Affected Member. 

(2) The MEC shall promptly inform the Board of Trustees and notify the Affected Member of any recommendation for corrective action that involves the denial of Medical Staff membership or the restriction, reduction, suspension, or revocation of Medical Staff membership or the Member’s ability to exercise clinical privileges. Any MEC recommendation that is an “adverse action” (meaning that it involves denial of Medical Staff membership, restriction, reduction, suspension, or revocation of Medical Staff membership or the Member’s ability to exercise clinical privileges) shall entitle the Member to a right to a hearing under these Medical Staff Bylaws unless otherwise indicated in these Medical Staff Bylaws. 

2.1.2 
Summary Restriction or Suspension 

A.
Criteria for Initiation 

A summary restriction or suspension of Medical Staff membership or clinical privileges may be made when in the best interest of patient care, to protect the well-being of any person including patients, visitors, and Hospital personnel, or where the failure to take such action may result in an imminent danger to the life, health, or safety of any person including patients, visitors, and Hospital personnel. Unless otherwise stated, such summary restriction or suspension shall be effective immediately upon imposition, and the responsible person or body shall deliver written notice to the Affected Member, the Credentials Committee, the MEC, the Hospital President, and the Board of Trustees. The summary restriction or suspension may be limited in duration and shall remain in effect for the period stated or, if not stated, until resolved as set forth herein. Unless otherwise indicated by the terms of the summary restriction or suspension, the Affected Member’s patients shall be assigned to another Medical Staff Member in accordance with these Medical Staff Bylaws, Hospital, Medical Staff, and department policies and procedures. 

B.
Disruptive Behavior 

A Member of the Medical Staff is expected and required to adhere to the ethics of the profession, as such is delineated in the Medical Staff's Code of Conduct, as such may change from time to time, without notice, to work cooperatively with others, and to discharge properly the responsibilities of the Medical Staff.  If a Member fails to do so, or if a Member’s behavior is disruptive to the reasonably expected functioning of the Hospital, the Member’s clinical privileges may be suspended for a period of up to ten (10) days.  Providing such suspension is less than six (6) business days, the Member shall not be entitled to a hearing under this Section.

C.
Initiation of Summary Restriction or Suspension 

A summary restriction or suspension may be initiated by the Chair of the MEC or appropriate Department Chair. If neither the Chair of the MEC nor the appropriate Department Chair is available, the Hospital President or the Board of Trustees may summarily restrict or suspend a Member’s Medical Staff membership or clinical privileges, provided that the Hospital President or Board of Trustees first made reasonable attempts to contact the Chair of the MEC and the appropriate Department Chair. 
D.
MEC Action 

Within ten (10) business days after a summary restriction or suspension, the MEC shall conduct a meeting to review and consider the action. If a quorum of the MEC can be reached, the MEC shall conduct a meeting to review and consider the action three (3) to five (5) business days after a summary restriction or suspension, but no later than ten (10) days. The Affected Member should be afforded an opportunity to attend to present a statement to the MEC; however, the Affected Member may not be represented by an attorney at the meeting and the Affected Member shall not be entitled to a right to a hearing under these Medical Staff Bylaws. The MEC may conduct whatever review or investigation it deems appropriate. The MEC shall recommend to the Board of Trustees to modify, continue, or terminate the summary restriction or suspension, and shall deliver notice of its recommendation to the Affected Member. 

If the MEC does not ratify the restriction or suspension, it shall terminate upon the earlier of:  (i) the eleventh (11th)business day after imposition; or, (ii) the date the MEC votes not to ratify the action. Written notice of any action taken under this Section shall be delivered to the Affected Member. 

E.
Procedural Rights 

If the summary restriction or suspension is not terminated within ten (10) business days, the Affected Member shall be entitled to a right to a hearing under these Medical Staff Bylaws. 

2.1.3
Administrative/Automatic Suspension and Revocation 

An administrative suspension of Medical Staff membership or clinical privileges may be made by the MEC based on a Member’s conduct as described in this Section 2.1.3 A (1), C, D, F, J. Unless otherwise stated, such administrative suspension shall be effective immediately upon imposition, and the MEC shall deliver written notice to the Affected Member, the Department Chair, the Hospital President and the Board of Trustees. The administrative suspension shall be limited in duration and shall remain in effect for the period stated or, if not stated, until resolved as set forth herein. A Member’s membership and clinical privileges shall be subject to automatic adverse action without the necessity of notice with regard to Sections 2.1.3 A (2), B, E, G, H, I.

A.
Licensure 

(1)  Lapse
If a Member’s license to practice in Texas lapses, the Member’s clinical privileges shall be suspended until the deficiency is corrected. If, within ninety (90) days following the lapse, the Member does not demonstrate that the Member’s license to practice in Texas has been renewed, the Member’s Medical Staff membership and clinical privileges shall be automatically revoked.  The Member shall not be entitled to a hearing under this Section.

(2)  License Action Other Than Lapse

If a Member’s license to practice in Texas is restricted, reduced, suspended, revoked, or placed on probation, the Member’s Medical Staff membership and clinical privileges shall be subject to, at a minimum, the same action under the same terms and conditions as of the date such action becomes effective and throughout its term.  The Member shall not be entitled to a hearing under this Section.

B.
DEA Certificate and DPS Registration 

If a Member’s DEA certificate or DPS registration is placed on probation, restricted, reduced, suspended or revoked, the Member’s clinical privileges shall be subject to, at a minimum, the same action under the same terms and conditions as of the date such action becomes effective and throughout its term.  The Member shall not be entitled to a hearing under this Section.

C.
Professional Liability Insurance 

If a Member fails to maintain professional liability insurance as set forth in these Medical Staff Bylaws, the Member’s clinical privileges shall be suspended until the deficiency is corrected. If within thirty (30) days following the deficiency, the Member does not provide evidence of required professional liability insurance, the Member’s Medical Staff membership and clinical privileges shall be revoked.  The Member shall not be entitled to a hearing under this Section.

D.
Medical Records 

If a Member fails to complete and sign medical records in accordance with Hospital and Medical Staff policy and procedure, the Member’s clinical privileges may be suspended until the deficiency is corrected.  The Member may request a review by the MEC in the case of extenuating circumstances.  The Member shall not be entitled to a hearing under this Section.

E.
Repetitious Infractions 

If a Member has been subject to at least three (3) administrative suspensions under this Section 2.1.3 within any consecutive twenty-four (24) month period, the Member’s Medical Staff membership and clinical privileges may be revoked by the MEC.  If membership and clinical privileges are revoked, the Member shall be entitled to a hearing upon notice and request required by the Medical Staff Bylaws.  

F.
Failure to Respond to Request for Information 

A Member of the Medical Staff is expected and required to respond in writing within fourteen (14) days of the date of a letter, or by the date specified in the letter, to a Hospital or Medical Staff committee or representative, including the Medical Staff Office, that requests information relating to the Member’s clinical competence, qualifications, professional conduct and/or quality affecting patient care. If a Member fails to respond or provide the requested information in a timely manner, as specified herein, the Member’s clinical privileges may be suspended for a period of up to ten (10) days.  Providing such suspension is less than six (6) business days, the Member shall not be entitled to a hearing under this Section.

G.
Felony 
If a Member is convicted of a felony, the Member’s Medical Staff membership and clinical privileges shall be automatically revoked upon the Hospital receiving actual notice of the conviction.  The Member shall not be entitled to a hearing under this Section.  

H.
Physician Health and Rehab Program 

If a Member violates the terms of a return to hospital practice agreement signed as part of the Hospital’s Physician Health and Rehab program, the Member’s Medical Staff membership and clinical privileges shall be automatically revoked.  The Member shall not be entitled to a hearing under this Section.

I.
Failure to Request Reinstatement from Leave of Absence 

If a Member fails to request reinstatement from a leave of absence after expiration of the stated period of the requested leave, then the section of the Medical Staff Bylaws related to leave of absence shall prevail.  The Member shall not be entitled to a hearing under this Section.

J.
False Information 

If a Member has falsified an application for appointment or reappointment, and any accompanying or related information, the Member’s Medical Staff membership and clinical privileges may be suspended. If upon investigation such falsification is confirmed, the MEC shall declare an automatic revocation and the Member shall not be entitled to a right to a hearing under this Section. 

2.1.4
Initiation by Board of Trustees 

If the MEC fails to initiate an investigation or to take corrective action, the Board of Trustees in its discretion may direct the MEC to initiate an investigation or to consider corrective action. If the MEC fails to act, the Board of Trustees may initiate an investigation or take corrective action consistent with these Medical Staff Bylaws. 

2.2
Professional Health 

Whenever the Member’s actions, demeanor, conduct, or physical or mental condition reasonably appears to be impaired, the Member may be asked by the Credentials Committee, MEC, the Physician Health & Rehabilitation Committee, or Board of Trustees to provide evidence of current health status through a physical or mental examination, and may be referred to the Physician Health & Rehabilitation Committee. Impairment shall be grounds for immediate summary suspension of the Member’s clinical privileges as provided in these Medical Staff Bylaws. A Member has a duty to self-report to the appropriate Department Chair, Chief of Staff, Hospital President, Credentials Committee, MEC, the Physician Health & Rehabilitation Committee, or Board of Trustees any professional health matter that may adversely affect the Member’s ability to safely exercise clinical privileges and may seek assistance from the Physician Health & Rehabilitation Committee.  A failure to self report may itself be the subject of a corrective or adverse action. Management and resolution of professional health matters shall be the responsibility of the Physician Health & Rehabilitation Committee, which shall report to the Credentials Committee. Any physical or mental examination shall be at the expense of the Affected Member, shall be provided by a Practitioner selected by the Physician Health & Rehabilitation Committee, and may include an appropriate drug screen testing program for an individual suspected of impairment due to substance abuse. 
ARTICLE III. HEARING AND APPEAL PROCEDURE

3.1
Grounds for Hearing
A.
This Section describes the exclusive circumstances which entitle an Affected Member to the right of a hearing on an adverse action. An Affected Member shall be entitled to a hearing only upon making a timely request for a hearing after any of the following actions:

(1) An MEC recommendation to deny an initial application for privileges or an application for reappointment of privileges;
(2) A restriction, reduction, suspension or revocation of clinical privileges that exceeds ten (10) business days, except as indicated below in Section 3.1 B; or,
(3) A revocation under Section 2.1-3 E.

B.
Notwithstanding the above, a Member does not have a right to a hearing under the following circumstances:

(1) Failure or refusal to complete an application;

(2) Refusal to process an application for appointment, reappointment, or request for clinical privileges because the application is incomplete or the Member has not provided requested information;

(3) Termination of appointment upon expiration of the term for failure to reapply timely, failure to submit a completed application for reappointment, or failure to provide requested information;

(4) Failure to accept or consider an application for clinical privileges because the Member has not satisfied the minimum or threshold criteria for such privileges as provided in the Medical Staff Bylaws or the privileging form;

(5) Imposition of conditions during the provisional period that may be imposed on all Members granted those privileges during the provisional period, extension of the provisional period, or failure to grant an extension of the provisional period;

(6) Imposition of probation during which the Member is subject to a specific, time-limited period to ascertain competency, which may include, but not be limited to, oversight, education, and counseling;

(7) Termination of appointment or reappointment in accordance with the terms of the Member’s contract with the Hospital or system, or an entity affiliated with the Hospital or system;

(8) Termination of emergency privileges;

(9) Denial or termination of any temporary privileges granted, or imposition of any conditions on the exercise of temporary privileges;

(10) Placement on the Affiliate Staff or ineligibility for Active Medical Staff;

(11) A summary suspension of ten (10) business days or less; and,

(12) Administrative or automatic suspensions, restrictions or revocations as described in Section 2.1.3, with the exception of 2.1.3 E.
3.2
Notice to Affected Member of Adverse Action
3.2.1
Notice of Right to Hearing
When an action occurs that entitles an Affected Member to a hearing, notice shall be given to the Affected Member, which shall include:

A.
A statement of the action or recommendation and notice of reason(s) for it;
B.
A statement that the Affected Member has the right to request a hearing within thirty (30) days of the date of this notice;
C.
A statement that the Affected Member may affirmatively waive the right to a hearing, and that the failure to submit a timely request for a hearing shall be deemed a waiver of the right to a hearing and acceptance of the final action or recommendation; and, 

D.
A summary of the rights for the hearing as provided in these Medical Staff Bylaws, including the Affected Member’s right to be represented by an attorney of the Affected Member’s choice and at the Affected Member’s sole expense. 

Notice shall be deemed delivered when: (i) deposited in the mail, certified mail, return receipt requested, to the Affected Member’s professional office or personal residence; or, (ii) hand delivered to the Affected Member personally.

3.2.2
Request for Hearing
The Affected Member has thirty (30) days following the date of such notice to submit a written request for a hearing to the Chair of the MEC in care of the Medical Staff Office.  Failure to timely request a hearing shall be deemed a waiver of all rights to a hearing under these Medical Staff Bylaws and acceptance of the action or recommendation, as applicable.  

3.3
Affected Member’s Request for Mediation
When an Affected Member is entitled to a right to a hearing, the Affected Member may require the MEC to participate in mediation.  The Affected Member must make a request, in writing, for mediation to the Chair of the MEC within ten (10) days of the date of such notice of an adverse action.  The mediation shall be scheduled and completed as agreed by the parties, but in no event shall mediation be held less than fourteen (14) days before the hearing is scheduled (if a hearing has been timely requested) unless the Affected Member and MEC agreed otherwise in writing.  The parties shall be required to share the cost of any mediation equally.   The mediator shall be qualified according to state law, experienced in mediating medical staff matters, and mutually agreed upon by the parties.  In the event that the parties cannot mutually agree upon a mediator, then the mediator shall be selected by the MEC.

3.4
Notice of Hearing
The Chair of the MEC or designee thereof shall schedule the hearing and shall give written notice of its date, time, and place.  The hearing shall take place as soon as practicable, but no sooner than thirty (30) days after the notice of hearing unless an earlier hearing date has been agreed to, in writing, by the parties.  The notice shall include:

A.
A proposed list of witnesses, as known at the time, but which may be modified as changes are known, who may give testimony or evidence on behalf of the MEC action or recommendation; and, 

B.
A concise statement of the reasons for the action or recommendation as well as the list of records and documents that may be used in support of the action or recommendation.  This statement, and list of records and documents, may be revised, supplemented, or amended, as necessary, prior to the hearing.

3.5
The Hearing
3.5.1 
Composition of the Hearing Panel
A.
The MEC shall appoint a Hearing Panel comprised of one (1) or more Members from the Medical Staff, as the MEC determines appropriate. A Member of the Hearing Panel must not be in direct economic competition with the Affected Member and must not have been a member of any committee that previously considered or acted upon the issue that is the subject matter of the hearing. A Member is not disqualified from serving on the Hearing Panel by having previously considered matters related to the Affected Member that are not the subject of the hearing.  

B.
Members of the Hearing Panel are not required to have training or expertise in the same clinical practice area as the Affected Member.  

C.
Members of the Hearing Panel shall appoint a Chairperson.


3.5.2 
Presiding Officer
A.
The MEC shall appoint a Presiding Officer. The MEC may appoint an attorney as Presiding Officer. General Counsel to the Hospital may not serve in this capacity. The Presiding Officer may not act as prosecuting officer or as an advocate for either side at the hearing. The Presiding Officer shall:

(1)
Afford all participants in the hearing a reasonable opportunity to be heard and to present oral and documentary evidence, subject to reasonable limits on the nature and extent of the proposed evidence, and the number of witnesses and duration of direct and cross examination as the Presiding Officer deems necessary to avoid cumulative or irrelevant testimony or to prevent abuse of the hearing process;

(2)
Prohibit conduct or presentation of evidence that is cumulative, excessive, abusive, and irrelevant or that causes undue delay;

(3)
Maintain decorum throughout the hearing; 

(4) 
Facilitate delivery of relevant information to the Hearing Panel; 

(5) 
Have the authority and discretion to rule on all questions pertaining to procedural matters and admissibility of evidence, including the exclusion of witnesses from the hearing room during testimony of other witnesses or exclusion of any evidence; and, 

(6) 
Conduct sidebar conferences with counsel and hear arguments by counsel on procedural points outside the presence of the Hearing Panel unless the Hearing Panel wishes to be present. 

The Presiding Officer may participate as a legal advisor in the private deliberations of the Hearing Panel, but the Presiding Officer shall not be entitled to vote on the recommendations of the Hearing Panel. The Presiding Officer may thereafter continue to advise General Counsel who shall advise the Board of Trustees on the matter. 

B. 
The Chairperson of the Hearing Panel shall not serve as the Presiding Officer. 

C. 
The Presiding Officer may be compensated for reasonable time in preparing for and conducting the hearing. If compensation is proposed, the MEC shall deliver notice to the Affected Member of the proposed compensation and the opportunity for the Affected Member to pay one-half (1/2) of such compensation. 

3.5.3 
Representation by Counsel 

The Affected Member shall be entitled to representation by an attorney or other person of the Affected Member’s choice and at the Affected Member’s sole expense. The Affected Member shall notify the Chair of the MEC or designee in writing of the name and all contact information of the attorney or representative at least twenty-one (21) days before the date of the hearing. After consultation with General Counsel, the MEC shall identify a person, who shall be an attorney, as its counsel, and General Counsel shall facilitate such appointment on behalf of the MEC. Representatives from the MEC, members of Hospital Administration, and a representative from the Medical Staff Office may attend the hearing to observe and to testify, and General Counsel may attend the hearing to observe; however, no other individuals may attend the hearing. 

3.5.4 
Discovery 

A. 
There is no right to conduct discovery in connection with the hearing. However, the Affected Member shall be entitled to request the following information, subject to a stipulation signed by both parties, that such information shall be maintained as confidential and shall not be disclosed or used for any purpose outside the hearing: 

(1)
Copies of, or reasonable access to, patient medical records referred to as a basis for the adverse action or recommendation, at the Affected Member’s expense; 

(2) 
Reports of experts relied upon by the Credentials Committee, MEC, or Board of Trustees; and, 

(3)
Copies of any other documents relied upon in reaching the adverse action or recommendation. 

B. 
At a mutually agreed time prior to the hearing or as provided by the Presiding Officer, each party shall provide the other party with a list of proposed exhibits and witnesses. If either party intends to rely upon expert testimony, a written report from each such expert shall be provided to the other party no later than at the same time as the list of exhibits and witnesses required under 3.5-5.  To the extent documents relied upon, reviewed, or referred by such experts have not already been exchanged, they shall be produced with such reports.  All objections to documents or witnesses (to the extent then reasonably known) shall be submitted prior to the hearing to the Presiding Officer for consideration and ruling. 

C. 
Neither the Affected Member nor the Affected Member’s representative(s) or attorney shall contact, directly or indirectly, Hospital employees appearing on the Hospital’s witness list concerning the subject matter of the hearing, or employees of the Medical Staff Office, unless agreed upon by counsel for the Affected Member and counsel for the MEC. 

3.5.5
Pre-Hearing Conference 

The Presiding Officer may require counsel for the parties to participate in a pre-hearing conference. The Presiding Officer may issue any rulings he deems appropriate for the orderly conduct of the hearing. 

As provided herein, the following shall be made available:

A.
List of Witnesses 

No later than the pre-hearing conference each party shall provide a written list of the names and addresses of the witnesses expected to offer testimony and a short summary of the expected testimony. Failure to do so may be grounds for the Presiding Officer to refuse testimony from such witnesses at the hearing. Either party may supplement or amend the witness list before the hearing provided that notice is given to the other party. The Presiding Officer has the authority to limit the number of witnesses, especially character witnesses or witnesses whose testimony is merely cumulative; and,  

B.
Documentary Evidence 

All documentary evidence must be exchanged on or before the pre-hearing conference. Any objections shall be made at the time of the pre-hearing conference and ruled upon by the Presiding Officer. Failure to disclose and provide such documentary evidence may be grounds for the Presiding Officer to exclude such evidence. 

3.5.6 
Rights of Both Parties 

Both parties shall have the following rights, subject to reasonable limits determined by the Presiding Officer: to call and examine witnesses, to introduce exhibits, to cross-examine any witness; and to submit an opening and a closing statement, including points of argument and citation of authorities at the end of the hearing. If the Affected Member does not testify on his behalf, the Affected Member may be called adversely and examined as if under cross-examination. 

The time available for each party’s presentation of testimony and evidence and cross-examination shall be determined by the Presiding Officer. 

3.5.7 
Admissibility of Evidence 

Formal rules of evidence and procedure shall not be strictly enforced. However, the Presiding Officer shall make rulings for the orderly conduct of the hearing. Any relevant evidence shall be admitted if a reasonable person would rely on such evidence in the conduct of serious affairs, regardless of its admissibility in a court of law. The Hearing Panel may interrogate witnesses, call additional witnesses, and request additional documentary evidence.  The Hearing Panel may also call the Affected Member to testify. 

3.5.8 
Taking Official Notice of Matters 

The Hearing Panel has the discretion to take official notice of any matter that was not submitted by the parties but that the Hearing Panel deems relevant to the issues under consideration. The parties shall be informed of the matters to be officially noticed, and such matters shall be noted in the hearing record or report. Either party shall have the opportunity to object and refute that a matter be officially noticed. Reasonable additional time shall be granted, if requested, to present written rebuttal to any evidence admitted by official notice. 
3.5.9 
Order of Presentation; Burden of Proof; and Basis of Decision 

At the hearing, the MEC shall proceed first with its evidence; however, the MEC shall not have any burden of proof regarding the action or recommendation. At the conclusion of the MEC’s presentation of evidence, the Affected Member shall proceed with his/her presentation. The Presiding Officer may allow rebuttal witnesses or evidence. 

The burden of proof shall rest solely on the Affected Member to prove by a standard of “clear and convincing evidence” (as routinely defined in law) that the adverse action or recommendation was either: (i) arbitrary and capricious; or, (ii) not supported by substantial evidence. Arbitrary and capricious means the absence of any rational connection between the known facts and the action or recommendation made. Not supported by substantial evidence means that no reasonable person could conclude that there was sufficient support for the action or recommendation based on the facts. 

The Hearing Panel shall recommend in favor of the MEC action or recommendation unless the Affected Member has carried the burden of proof as to each one of the Affected Member’s contentions. 

3.5.10 
Record of Hearing 

A stenographic reporter shall make a record of the hearing. The cost of such record shall be borne by the Hospital, but copies of the record may be provided to the Affected Member at his/her expense. Each witness shall testify only on oath or affirmation administered by the Presiding Officer or the stenographic reporter in the discretion of the Presiding Officer, and all testimony shall be contained in the record. 

3.5.11
Adjournment and Conclusion 

The Presiding Officer may adjourn and reconvene the hearing for the convenience of the participants without special notice. The hearing shall conclude when the Presiding Officer, after consultation with the Hearing Panel, finds that no more evidence need be presented or questions need be asked. 

3.5.12 
Postponements and Extensions 

Requests for postponements or extensions of the hearing shall be permitted by mutual agreement, or by the Presiding Officer on a showing of good cause. 

3.5.13 
Failure to Appear 

Failure, without good cause, of the Affected Member to appear timely and proceed at the hearing shall be deemed a waiver of the hearing and a voluntary acceptance of the recommendation or adverse action. 

3.5.14 
Deliberations and Recommendation of the Hearing Panel 

Within twenty (20) days after final adjournment of the hearing, the Hearing Panel shall conduct its deliberations outside the presence of any other person except the Presiding Officer, and shall render a recommendation based upon a majority vote, in the form of a written report, which shall contain concise statements of the reason(s) for the recommendation. 

3.5.15 
Delivery of Hearing Panel Report 

The Hearing Panel shall deliver its report, which shall include its recommendation, in the same document to the Chair of the MEC who shall forward it, to the Board of Trustees for further action.  The record shall be forwarded to the Board of Trustees upon its request.  The Chair of the MEC or designee thereof shall also send a copy of the report to the Affected Member. 

3.5.16 
Board of Trustees Decision 

No later than at the next regularly scheduled meeting following receipt of the Hearing Panel’s report, the Board of Trustees shall review such report and the earlier MEC action or recommendation. The Board of Trustees may appoint a subcommittee of its members to review the matter and bring a recommendation to the Board of Trustees within ninety (90) days. The Board of Trustees is not bound by the recommendation of the Hearing Panel, so it may affirm, reverse, or modify the same. Within ten (10) days of its decision, the Board of Trustees shall notify the Affected Member in writing of its decision, with a statement of the basis for the decision.  Such notification shall be by personal delivery to the Affected Member or by certified mail, return receipt requested. 

3.6 
Appellate Review 

3.6.1 
Request for Appeal 

Within fourteen (14) days after receiving notice of the decision of the Board of Trustees, the Affected Member may appeal. This request shall be made in writing, sent by certified mail, return receipt requested, to the Hospital President and shall specify the reasons justifying further review. Failure to make a timely request shall constitute a waiver of the right of appeal and an acceptance of the Board’s decision. 

3.6.2
Grounds for Appeal 

The grounds to be argued on appeal shall be limited to the following: 

A. 
There was substantial and material failure to comply with this Medical Staff Hearing Plan of the Medical Staff Bylaws so as to deny due process or a fair hearing; or, 

B. 
The Board of Trustees’ decision under Section 3.5-16, in light of the recommendation of the Hearing Panel, was: (i) arbitrary and capricious (as defined above); or, (ii) not supported by substantial evidence (as defined above). 

3.6.3 
Time of Review 

A review shall be held within forty-five (45) days after the receipt of a timely request for appeal. The Affected Member shall receive written notice, by personal delivery or certified mail, return receipt requested, of the date, time, and place for the review no later than fourteen (14) days prior to the scheduled appellate review. The time for review may be extended for good cause by the Chair of the Board of Trustees. 

3.6.4 
Composition of the Appellate Review Committee 

The Chair of the Board of Trustees shall appoint a committee to act as an appellate body (“Review Committee”) with one (1) Member being designated as Chair.  The Review Committee shall be composed of members of the Board of Trustees. The Review Committee shall consist of not less than five (5) members, and shall not contain any person that directly participated in the hearing. The Hospital President, the Chief of Staff, General Counsel, and other representatives of the Hospital Administration may attend the proceedings, but not as voting members of the Review Committee. 

3.6.5 
Presiding Officer 

The Chair of the Review Committee may appoint a Presiding Officer, who is an attorney, to assist in matters of law procedure during the review process. The Presiding Officer may be, but is not required to be, the same individual who served in that capacity during the hearing. 

3.6.6 
Written Statement 

Each party shall have the right to present a written statement in support of its position on appeal. Legal counsel may assist in the preparation of these statements. The written statement shall be delivered to the Chair of the Review Committee and the other party at least seven (7) days before the date of the scheduled review, return receipt requested. Each party shall have three (3) days from receipt of the written statement to submit written objections to the form and/or content of the other party’s statement to the Chair of the Review Committee. The Chair, in consultation with the Presiding Officer if one is appointed, shall rule on these objections. 

3.6.7 
Record on Appeal 

Except as provided below, the record on appeal that may be reviewed and considered by the Review Committee shall be limited to: (i) the written statements; (ii) the evidence admitted in the hearing consisting of: (a) documents, (b) witness testimony, and, (c) matters taken by official notice; (iii) the record of the hearing; and, (iv) closing statements submitted at the end of the hearing. New evidence shall be accepted or excluded at the sole discretion of the Review Committee, and new evidence shall be accepted only upon a sufficient demonstration by the proponent that the new evidence was not reasonably available at the time of the hearing. 

The Review Committee has sole discretion whether to allow the parties and their legal counsel to appear in person to present oral argument, subject to any limitations imposed by the Review Committee, or to review only the record on appeal as provided in this Section. 

3.6.8 
Recommendation to the Board of Trustees 

The Review Committee shall review the record on appeal and statements of the parties, and shall deliberate in private. The Presiding Officer may participate as a legal advisor to the Review Committee but shall not be entitled to vote as part of the review process.  The Review Committee may adjourn and reconvene at any time if additional investigation or deliberation is needed. 

The Review Committee may recommend that the Board of Trustees affirm, reverse, or modify the previous decision. The decision of the Review Committee shall be by majority vote of its members, and shall be communicated in writing to the Board of Trustees within ten (10) days after conclusion of the appellate review. 

3.6.9 
Board of Trustees Action 

The Board of Trustees shall review the recommendation of the Review Committee and make its final decision not later than its next regularly scheduled meeting. The Board of Trustees is not bound by the recommendation of the Review Committee, so it may affirm, reverse, or modify the same. If the Board of Trustees requests further investigation, such investigation shall take place and be reported to the Board of Trustees within thirty (30) days, and final action shall be taken not later than the next regularly scheduled meeting after such report. The Board decision shall be communicated in writing, certified mail, return receipt requested, to the MEC and the Affected Member. 

3.7
Right to One Hearing and One Appeal 

The Affected Member shall have the right to only one (1) hearing and one (1) appellate review on any matter. 

ARTICLE IV. CONFIDENTIALITY, IMMUNITY AND RELEASE
4.1
Confidentiality of Information 

4.1.1
General 

Confidentiality shall be accorded the fullest extent permitted by law to all activities of the Medical Staff that occur pursuant to the Medical Staff Bylaws. 

4.1.2 
Breach of Confidentiality 

Any breach of the confidentiality described in Section 4.1-1 is outside appropriate standards of conduct of this Medical Staff and shall be deemed disruptive to the operations of the Hospital. If it is determined that such a breach has occurred, the MEC may undertake such corrective action as it deems appropriate, and such conduct shall be considered in the granting or removal of clinical privileges or Medical Staff membership. 

4.2
Immunity from Liability 

4.2.1 
For Action Taken 

Each representative of the Medical Staff and Hospital shall be exempt, to the fullest extent permitted by law, from liability to an Affected Member or Member for damages or other relief for any action taken or statements or recommendations made within the scope of duties exercised as a representative of the Medical Staff or Hospital. 

4.2.2 
From Providing Information 

Each representative of the Medical Staff and Hospital and all third parties shall be exempt, to the fullest extent permitted by law, from liability to an Affected Member or Member for damages or other relief by reason of providing information to a representative of the Medical Staff or Hospital concerning such person who is, or has been, an Affected Member or Member of the Medical Staff or who did, or does, exercise clinical privileges or provides services at this Hospital. 

4.3 
Activities and Information Covered 

The confidentiality and immunity provided by this Article shall apply to all acts, communications, investigations, reports, recommendations, or disclosures performed or made in connection with this or any other health care facility’s or organization’s activities concerning, but not limited to: 

A. 
Application for appointment, reappointment, or clinical privileges; 

B. 
Corrective action; 

C.
 Hearings and appellate reviews; 

D.
 Utilization reviews; 

E.
Other department, division, committee, or Medical Staff activities related to monitoring and maintaining quality patient care and appropriate professional conduct; and,

F.
 Peer review organizations. 

4.4 
Release 
Each Affected Member or Member shall, upon request of the Medical Staff or Hospital, execute general and specific releases in accordance with the express provisions and general intent of this Article. Execution of such releases shall not be deemed a prerequisite to the effectiveness of this Article. 
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